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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL DUMIAK and
CHRISTOPHER SIMMONS,

Plaintiffs,
Case No. 19 CV 5604

Judge Robert W. Gettleman
VILLAGE OF DOWNERS GROVE,

JEFFREY GIERMANN, ROBERT JACOBS,
JAY JOHNSON, KENNETH LISTER,
ALESSIA MAROCCO, and JOSHUA NELSON,
Downers Grove Police Officers,

in their individual and official capacities,

BRENDAN KELLY,
Acting Director of the Illinois State Police,
in his official capacity,

and

ROBERT BERLIN,
DuPage County State’s Attorney,
in his official capacity,
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Defendants.

MEMORANDUM OPINION AND ORDER

The Village of Downers Grove passed an ordinance making it illegal to solicit money
without a permit. No permit is needed for “political or religious activities.” Violating the Village
ordinance can mean fines or court supervision. The State of Illinois has a similar statute:

“No person shall stand on a highway for the purpose of soliciting contributions from the
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occupant of any vehicle except within a municipality when expressly permitted by municipal
ordinance.” Violating the Illinois statute 1s a misdemeanor offense.

Plaintiffs Michael Dumiak and Christopher Simmons are homeless. They allege that they
were ticketed, prosecuted, and fined for panhandling. They stood on an elevated median strip at a
four-way intersection in Downers Grove and asked for money to help meet their basic needs—
money for bus fare, motel rooms, a cell phone. They sought money from people sitting in passing
cars. They held cardboard signs: “GOD BLESS U”; “Anything Helps™; “Trying to Keep
WARM™; “Thank U!™.

Plaintiffs sued the Village of Downers Grove and six of its police officers (together,
“defendants™) under 42 U.S.C. § 1983. (Plaintiffs also sued other defendants not relevant here.)
The Village repealed the ordinance after plaintiffs sued, mooting plaintiffs’ claims for injunctive

and declaratory relief. See New York State Rifle & Pistol Association, Inc. v. City of New York,

140 S. Ct. 1525, 1526 (2020).

Plaintiffs claim that defendants violated their free speech rights under the First
Amendment of the United States Constitution. They claim that the statute and former ordinance
drew unconstitutional distinctions based on content. They claim that defendants are liable for
enforcing those laws and seek damages. Defendants move to dismiss. Their motion is denied.

DISCUSSION

In ruling on defendants’ motion to dismiss, the court takes plaintiffs’ allegations as true.

Erickson v. Pardus, 551 U.S. 89, 94 (2007). The Village police officers assert qualified immunity,

arguing that they violated no clearly established First Amendment law. The court disagrees. The
officers started enforcing the statute and ordinance against plaintiffs in 2018. First Amendment

law at that time was clearly established: a speech restriction targeting panhandling discriminates
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based on content and survives constitutional muster only when supported by a compelling
justification. The statute and former ordinance fall short.
The Village argues that plaintiffs fail to state a claim against the Village under Monell v.

Dep’t of Social Services of City of New York, 436 U.S. 658, 694 (1978). The Village argues that

plaintiffs were injured not by the Village ordinance, but by the Illinois statute. A municipality
“cannot be held liable under section 1983 for acts that it did under the command of state or

federal law.” Bethesda Lutheran Homes & Servs., Inc. v. Leean, 154 F.3d 716, 718 (7th Cir.

1998). But the Village was under no command to enact a content based panhandling ordinance—
an ordinance replicating the same constitutional flaws that doom the Illinois statute.
1 Are the Village of Downers Grove police officers entitled to qualified immunity?

The Village police officers assert qualified immunity. Qualified immunity is a doctrine
that shields government officials against damages suits. Officials are immune from suit unless
they violate a constitutional right that was clearly established at the time of the violation. Harlow
v. Fitzgerald, 457 U.S. 800, 818 (1982). The right must be framed in “the specific context of the

case, not as a broad general proposition,” Saucier v. Katz, 533 U.S. 194, 201 (2001), and its

“contours must be sufficiently clear that a reasonable official would understand that what he is
doing violates that right.” Hope v. Pelzer, 536 U.S. 730, 739 (2002) (citation and quotation marks
omitted). A right can be clearly established without a case directly on point: “[A] general
constitutional rule already identified in the decisional law may apply with obvious clarity to the
specific conduct in question,” giving officials “fair warning” that their acts are unconstitutional.
Id. at 741 (citation and quotation marks omitted).

The Village police officers argue that they “are being sued because they did their jobs.”

They argue that “[t]he enactment of a law forecloses speculation by enforcement officers





















